




































































10.3

104

10.5

10.6

such that all figures appearing in the heads of argument be read as re-based,
wherever they appeared un-rebased. There being no objection, this was

allowed for proper flow and consistency.

Counsel Katolo, on behalf of the 1 Respondent, placed reliance on its
arguments of 15™ August 2023 as well as those in reply of 7t August 2024. He
attempted to argue on the propriety of the appointment by the 1% Appellant of
the 2nd and 3™ Appellant as Receivers, as well as to cavass the argument as to

whether there was default as envisaged by the terms of the floating debenture.

On the argument on jurisdiction, Counsel Katolo was of the view that the 1%
Respondent was entitled to sue in his name, and in his submissions, he argued

that this was the settled position at law.

On behaif of the 2" Respondent, State Counsel E.B. Mwansa relied on the heads
of argument filed in response to the appeal and cross appeal and further
submitted that the 2™ Respondent supported the arguments filed by the

Appellants’ and the 3 Respondent.

Counsel Okware for the 39 Respondent placed reliance on its cross appeal and
a.rguments filed on 21% August 2023. He attempted to place further reliance on
the supplementary arguments filed on 14" August 2024. These, having been
filed without leave, were not considered. It was the submission of Counsel
Okware based on the supplementary record of appeal, that the lower Court
snmply proceeded as if the 3™ Respondent (the Intervenor) in the Court below

was not a party. He urged the Court to allow the 3" Respondent’s cross appeal
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11.0 ANALYSIS AND DECISION OF THE COURT

11.1

11.2

11.3

As noted, the competing grounds of appeal and cross appeals, the respective
heads of argument and reply, will be considered in the context of the assailed
Judgment and the extensive arguments filed have only been stated in summary
and to give context and a fuller understanding of the competing issues. We will

speak to the extensive arguments later in the Judgment.

The fourteen (14) grounds of appeal assail various findings of fact made by the
lower Court such as inter alia, in its determination of which security document
was applicable, whether notice was given, whether there was an event to trigger
the appointment of the Receivers, whether the security documents had
crystallized and the consequent actions of selling the properties to third parties.
On a proper view of the grounds scrupulously and exhaustively examined, it is
immediately clear that the issue of jurisdiction must assume center stage in the

appeal.

It is imperative that we examine and resolve the issue of jurisdiction as guided
by the Supreme Court in the case of Antonio Ventriglia and Another v Finsbury
Investments Limited €. in taking this position, we are not saying anything new
or peculiar to our jurisdiction. The Court of Appea!l of Kenya, also a common law
jurisdiction, in the well cited case of Owners of the Motor Vessel “Lillian §"” v

Caltex Oil (Kenya) Limited 7 stated:

"It is reasonably plain that a question of jurisdiction ought to be raised at
the earliest opportunity and the court seized of the matter is then obliged
to decide the issue right away on the material before it. Jurisdiction is

everything. Without it, @ court has no power to make one more step.
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11.4

11.5

Where a court has no jurisdictian, there wauld be na basis for a
continuation af proceedings....A court of law downs tools in respect of the
matter before it the moment it holds the opinian that it is without
jurisdiction....

Where the court takes it upon itself to exercise a jurisdiction which it does

not possess, its decision amounts to nothing.....

Inits first ground of appeal, the Appellants have submitted that the lower Court
erred in law and fact when it assumed jurisdiction to proceed with the derivative
action brought by the 1% Respondent (the Plaintiff), on be‘half of Top Star
Breweries Limited a Company, without first seeking leave of Court. We take
immediate cognizance of the fact that at the material time, both the current

Companies Act ?and the Corporate Insolvency Act of 2017 3>were notapplicable

The 1% Respondent has challenged this ground of appeal in its lengthy
arguments in opposition filed on 15" August 2023. Pages 8 to 24 of the said

Heads of Argument are devoted to forcefully argue th_e submission that the

~ lower Courtdid not err in assuming jurisdiction in casu. We have also taken time

to reflect on the matters submitted under the heading “background’” at page 5
of the heads of argument and cannot help but agree with the submission of
Counsel for the Appellants in its heads of argument in reply, that the 1*
Respondent has veered off path and gone into issues that were not pronounced
upon by the lower Court. We accept the argument that if indeed the 1°
Respondent intended to support the decision of the lower Court, but on grounds
other than those relied upon by the Court, then it ought to have given notice to

that effect. Order 59 rule 6 ? of the Rules of the Supreme Court is instructive.
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11.6

11.7

11.8

We observe that the 1* Respondent in its heads of argument in opposition to
the appeal, appears to add color to the appeal and in fact the record, with his
own understanding to add context such as explaining how the facility letters
were executed, how the restructuring (of facilities) was completed and the
movement of the dispute in various other Courts under cause numbers
2008/HPC/0111 and 2010/HPC/0766. Notwithstanding the attempt at a
misplaced narrative, we are of the considered opinion, that these issues are not
part of the appeal before this Court, and neither do these historical narratives
find any place in the Record before us. Paragraphs numbered 8.1 to 8.7 are the
offensive submissions of the 1% Respondent, which are tantamount to tendering
evidence in the form of submissions. Needless to say, these have not been

considered.

The critical issue at the fore of this appeal, is a jurisdictional issue and we will
not be detracted or swayed by the typical ‘he said-she said’ arguments, of what
transpired in which Court prior to the events the subject of this appeal. Without
a doubt, the facts narrated in the introductory part of this Judgment confirm
that the issue of leave was a cardinal issue having been raised in the [ower Court.
We have noted that the 1°' Respondent has argued that the challenge was not
mounted as required but was simply canvassed in the submissions of the

Appellants in the lower Court.

We have upon careful scrutiny of the Record of Appeal, noted that at page 153

of Volume 1 of the Record, in paragraph 30, the Bank in its defence pleaded as

follows:

“The 1% Defendant will specifically say in respect of paragraph 33 of the

Statement of Claim that the Plaintiff is not entitled to the reliefs sought
127



ranging fram declaratary reliefs, special and general damages and the
variaus orders saught far and an behalf af Top Star Breweries Limited a
carparate sale. The first Defendant will seek a preliminary determinatian

af this issue befare trial.”

11.9 We will examine the position of the law as has been settled in our jurisdiction
with regards to the requirement of leave before the commencement of what is

referred to as a derivative action.

11.10 Itis a trite principle of law established by the seminal case of Foss v Harbottle?,
that any loss suffered by the company by fraudulent actions of its members or
outsiders, that the action in respect of such actions shall be brought by the
company itself. This is referred to as the rule in Foss v Harbottle or the ‘proper
Plaintiff’ rule. There is little doubt that this rule emerged from the principle of
separability which states that a company is separate and distinct from its
shareholders or directors established by the celebrated decision of the House
of Lords in the case of Salomon v Salomon& Co®. It is also without doubt where
a shareholder may bring an action in the form of a derivative action, as an
exception to the rule in Foss v Harbottle?, the same being dependent on being
granted leave of court, the alleged wrongdoer(s) and the company must be
made defendants to the action and the company may not appear as a plaintiff

but a nominal defendant.

11.11 The Learned Authors of Minority Shareholders- Law, Practice and Procedure’

in respect to derivative claims state that:

“In such circumstances, a shareholder was able at camman law ta bring a

claim on behalf af and far the benefit of the campany in respect af which
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a wrong had been done to the company. The claim was called a derivative
claim as the shareholder’s right to claim is derived from a right of the
company to claim in respect of @ wrong done to it ... the company was
Jjoined to the proceedings as nominal defendant so that relief could be

ordered in its favour.”

11.12 We are alive to the fact that the cause of action in casu, arose before the passing
of the Corporate Insolvency Act® and before the provisions relating to derivative
actions under section 331 of the Companies Act 2017%. We have had occasion
to pronounce on the effect of derivative actions that had commenced before
the passing of the said Acts. In our Judgment, rendered in the case of ZCCM
Investments Holdings Plc v First Quantum Minerals and six Others?® (albeit a
decision of the Court emanating from applications before an Arbitral Tribunal
which culminated in a Ruling on leave for the commencement of a derivative
action as well as a Judgment of the High Court of England and Wales, which
confirmed the requirement of leave), we are of the considered opinion that the

pronouncements made in that Judgment are equally applicable in casu.
11.13 In our said Judgment, we stated as follows:

"“We note that, the Appellant in their arguments made reference to
Section 331 of The Companies Act? and endeavored to cast fault on the
learned Judge for failure to express her views on the same. The arbitral
proceedings and the proceedings in the court below, having been
commenced in 2016, Section 331 of The Companies Act? which came into
effect in 2017, in our view was not applicable, as it was not in force at the
material time. Therefore, the learned Judge cannot be faulted for not

expressing her views on the same.
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The applicable provisions of the law, which was adopted by the Tribunal,
which was also applicable to the court below and which the court was
under a mandate to adopt, is Order 15/12A RSC. The relevant parts of the

rule provide as follows:
"Derivative actions (0.15, r12A).

(1) This rule applies to every action begun by writ by one or more
shareholders of the company where the cause of action is vested in the
company and relief is accordingly sought on its behalf (referred to in

this rules as a derivative action.”)

(2) Where adefendant in a derivative action has given a notice of intention
to defend, the plaintiff must apply to the court for leave to continue

the action.

(3) The application must be supported by an affidavit verifying the facts
on which the c!aﬁn and the entitlement to sue on behalf of the
company are based.

(4) Unless the court otherwise, orders, the application must be issued
within 21 days after the relevant date and must be served, together
with the affidavit in support and any exhibits to the affidavit not less
than 10 clear days befare the return day on all the defendants who
have given notice of intention to defend; any defendant sa served may

show cause against the application or otherwise.
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11.14 Order 15/12A/1 RSC on effect of the rule goes on to state as follows:

“This rule gives effect to the practice of bringing such actions which
formerly caused difficulties; resolution of these must now be sought
immediately after notice of intention to defend. Although leave is not
required to start a derivative action, the new rule requires leave to be
obtained to continue the action before service of a defence becomes

due. The method of obtaining such leave is specified in the rule.

The purpose of such actions is to permit a mem.ber of the company to sue
on behalf of a company for a wrong done to the company where there has
been a fraud on a minority of shareholders extends beyond fraud at
common law and includes an abuse or misuse of power by the majority,

whether acting as directors or shareholders...” (emphasis is ours).

11.15 The need to obtain leave or permission is thus added to the standing
requirements of Foss v Harbottle case and is a way of controlling unnecessary
costs being incurred in the ensuing proceedings and also reducing the
possibilities for "gold digging” claims against the company. This gives the court

control over derivative actions.

11.16 We also stated:

“The court at leave stage, will consider whether the shareholder’s
application for permission and the evidence filed in support show that the
shareholder has a prima facie case. The shareholder cannot take any steps
in the action until the court determines this question. If the court

determines that no prima facie case exists, then it will dismiss the

131



shareholder’s application and the action cannot proceed.” (emphasis is

ours)

11.17 In the said Judgment, we noted the sequence of events to be followed as per
the requirements of Order 15/12A RSC *. After service of the derivative action,
the defendants must give their notice of intention to defend. Thereafter, within
21 days of the relevant date, the plaintiff must apply to the court for leave to
continue the action. As alluded to earlier and concluded, no further action can

be taken in the cause until the issue of leave is determined.

11.18 In a subsequent Judgment of the Court, rendered in the-case of Chrispin Daka
& Chikumbutso Phiri v Elliot International Limited & Anne Valerie Patricia
Wilkiel®, we referred to the guidance issued in the cited case of ZCCM
Investments Holdings Plc v First Quantum Minerals and Others, on derivative

actions. We quoted from the ZCCM [H Judgment as follows:

“It is not in dispute that the claims before the Tribunal and those in the
court below were derivative claims. The proper claimant principle was
laid down in the case of Foss v Harbottle. The rule being that, if a wrong
is done to the company, the proper person to sue the wrongdoer is the
company itself. The disadvantage of the rule is thgt it could allow the
majority to plunder the company, leaving the minority without a remedy.
Exceptions to the rule have therefore been developed as enunciated in the

Foss case.

A shareholder may now bring a claim by way of a derivative action seeking
relief on behalf of a company for a wrong done to a company. A derivative

claim is one where the right of action is derived from the company and is
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